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SUBSTI TUTE HOUSE BI LL 1383

Passed Legislature - 1997 Regul ar Session
St ate of WAshi ngt on 55th Legislature 1997 Regul ar Sessi on

By House Commttee on Crimnal Justice & Corrections (originally
sponsored by Representatives Sheahan, Di ckerson, Bal | asi ot es,
Constantine, Costa, Radcliff, MDonald, WMson, Schoesler, Mtchell,
Bl al ock, L. Thonas, Shel don, Wensnan, Kenney and Kessl er)

Read first tine 02/ 14/97.

AN ACT Rel ating to crim nal sentencing; anmendi ng RCW9. 94A. 140 and
9. 94A.145; reenacting and anmendi ng RCW 9. 94A 142 and 9. 94A 390; and
prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW9.94A 140 and 1995 ¢ 231 s 1 are each anended to read
as follows:

(1) If restitutionis ordered, the court shall determ ne the anount
of restitution due at the sentencing hearing or wthin one hundred
ei ghty days. The court may conti nue the hearing beyond t he one hundred
ei ghty days for good cause. The court shall then set a m ni mumnonthly
paynment that the offender is required to make towards the restitution
that is ordered. The court should take into consideration the total
anount of the restitution owed, the offender’s present, past, and
future ability to pay, as well as any assets that the offender may
have. During the period of supervision, the community corrections
officer may examne the offender to determine if there has been a
change in circunstances that warrants an anendnent of the nonthly
paynment schedule. The community corrections officer may recomend a
change to the schedule of paynment and shall inform the court of the

p. 1 SHB 1383. SL
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recommended change and the reasons for the change. The sentencing
court may then reset the nonthly m ni num paynments based on the report
fromthe community corrections officer of the change in circunstances.
Except as provided in subsection (3) of this section, restitution
ordered by a court pursuant to a crimnal conviction shall be based on
easi |y ascertai nabl e damages for injury to or | oss of property, actual
expenses incurred for treatnment for injury to persons, and |ost wages
resulting frominjury. Restitution shall not include rei nbursenent for
damages for nental anguish, pain and suffering, or other intangible
| osses, but may include the costs of counseling reasonably related to
the offense. The anobunt of restitution shall not exceed double the
anount of the offender’s gain or the victims |loss fromthe comm ssion
of the crine. For the purposes of this section, the offender shal
remai n under the court’s jurisdiction for a maxi numtermof ten years
followng the offender’s release fromtotal confinenent or ten years
subsequent to the entry of the judgnent and sentence, whi chever period
is longer. The portion of the sentence concerning restitution may be
nodi fied as to anobunt, terns and conditions during the ten-year period,
regardless of the expiration of the offender’s term of community
supervi sion and regardl ess of the statutory maxi numfor the crine. The
court may not reduce the total anpbunt of restitution ordered because
the offender may lack the ability to pay the total anount. The
of fender’s conpliance with the restitution shall be supervised by the
departnent of corrections.

(2) Restitution may be ordered whenever the offender is convicted
of an offense which results in injury to any person or damage to or
| oss of property or as provided in subsection (3) of this section. In
addition, restitution my be ordered to pay for an injury, loss, or
damage if the offender pleads guilty to a |lesser offense or fewer
of fenses and agrees with the prosecutor’s reconmmendation that the
of fender be required to pay restitution to a victimof an offense or
of fenses which are not prosecuted pursuant to a plea agreenent.

(3) Restitution for the crine of rape of a child in the first,

second, or third degree, in which the victim becones pregnant, shal

include: (a) Al of the victinms nedical expenses that are associ ated

with the rape and resulting pregnancy; and (b) child support for any

child born as a result of the rape if child support i s ordered pursuant

to a civil superior court or admnistrative order for support for that

child. The clerk nust forward any restituti on paynments nade on behal f

SHB 1383. SL p. 2



© 00 N O Ol WDN P

W WWWWNNNNMNNNMNNMNNNRERERRRERERRERLERPR PR
D WONRPROOOMNOAODNWNROOOO-NOOOUDAWRINIERO

35
36
37
38

of the victims child to the Washington state child support registry
under chapter 26.23 RCW Identifying information about the victimand
child shall not be included in the order. The defendant shall receive
a credit against any obligation owing under the adm nistrative or

superior court order for support of the victimis child. For the
purposes of this subsection, the offender shall remain under the
court’s jurisdiction until the defendant has satisfied support

obligations under the superior court or admnistrative order but not
longer than a maxinmum term of twenty-five years following the
offender’s release from total confinenent or twenty-five years
subsequent to the entry of the judgnent and sentence, whichever period
is longer. The court may not reduce the total anmpunt of restitution
ordered because the offender may lack the ability to pay the total
anpunt. The departnent shall supervise the offender’s conpliance with
the restitution ordered under this subsection.

(4) In addition to any sentence that may be inposed, a defendant
who has been found quilty of an offense involving fraud or other
deceptive practice or an organi zation which has been found guilty of
any such of fense nay be ordered by the sentencing court to give notice
of the conviction to the class of persons or to the sector of the
public affected by the conviction or financially interested in the
subject matter of the offense by mail, by advertising in designated
areas or through designated nedia, or by other appropriate neans.

((4))) (5) This section does not |imt civil renedi es or defenses
available to the victim or defendant including support enforcenent
renmedi es for support ordered under subsection (3) of this section for
a child born as a result of a rape of a child victim The court shal
identify in the judgnment and sentence the victimor victins entitled to
restitution and what anount is due each victim The state or victim
may enforce the court-ordered restitution in the sane manner as a
judgnment in a civil action. Restitution collected through civil
enf orcenment nmust be paid through the registry of the court and nust be
di stributed proportionately according to each victinis | oss when there
is nore than one victim

Sec. 2. RCW9.94A 142 and 1995 ¢ 231 s 2 and 1995 ¢ 33 s 4 are
each reenacted and anended to read as foll ows:

(1) When restitution is ordered, the court shall determ ne the
anmount of restitution due at the sentencing hearing or wthin one

p. 3 SHB 1383. SL
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hundred eighty days except as provided in subsection ((3))) (4) of
this section. The court may continue the hearing beyond the one
hundred ei ghty days for good cause. The court shall then set a m ni num
monthly paynent that the offender is required to nake towards the
restitution that is ordered. The court should take into consideration
the total amount of the restitution owed, the offender’s present, past,
and future ability to pay, as well as any assets that the of fender may
have. During the period of supervision, the community corrections
officer may examne the offender to determne if there has been a
change in circunstances that warrants an anendnent of the nonthly
paynment schedule. The community corrections officer may reconmend a
change to the schedule of paynment and shall inform the court of the
recommended change and the reasons for the change. The sentencing
court may then reset the nonthly m ni nrum paynents based on the report
fromthe community corrections officer of the change in circunstances.
Except as provided in subsection (3) of this section, restitution

ordered by a court pursuant to a crimnal conviction shall be based on
easi |y ascertai nabl e damages for injury to or | oss of property, actual
expenses incurred for treatnment for injury to persons, and |ost wages
resulting frominjury. Restitution shall not include rei nbursenent for
damages for nental anguish, pain and suffering, or other intangible
| osses, but may include the costs of counseling reasonably related to
the offense. The anobunt of restitution shall not exceed double the
anount of the offender’s gain or the victims loss fromthe comm ssion
of the crine. For the purposes of this section, the offender shal
remai n under the court’s jurisdiction for a maxi numterm of ten years
followng the offender’s release fromtotal confinenent or ten years
subsequent to the entry of the judgnent and sentence, whi chever period
is longer. The portion of the sentence concerning restitution may be
nodi fied as to anount, terns and conditions during the ten-year period,
regardless of the expiration of the offender’s term of community
supervi sion and regardl ess of the statutory maxi numfor the crine. The
court may not reduce the total anpbunt of restitution ordered because
the offender may lack the ability to pay the total anount. The
of fender’s conpliance with the restitution shall be supervised by the
departnent of corrections.

(2) Restitution shall be ordered whenever the offender i s convicted
of an offense which results in injury to any person or danmage to or
| oss of property or as provided in subsection (3) of this section

SHB 1383. SL p. 4
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unl ess extraordinary circunstances exist which nake restitution
i nappropriate in the court’s judgnment and the court sets forth such
circunstances inthe record. In addition, restitution shall be ordered
to pay for an injury, loss, or danmage if the offender pleads guilty to
a lesser offense or fewer offenses and agrees with the prosecutor’s
recommendation that the offender be required to pay restitution to a
victimof an offense or offenses which are not prosecuted pursuant to
a plea agreenent.

(3) Restitution for the crine of rape of a child in the first,
second, or third degree, in which the victim becones pregnant, shal
include: (a) Al of the victims nmedical expenses that are associ ated
with the rape and resulting pregnancy; and (b) child support for any
child born as aresult of the rape if child support is ordered pursuant
to acivil superior court or admnistrative order for support for that
child. The clerk must forward any restitution paynents nade on behal f
of the victims child to the Washington state child support registry
under chapter 26.23 RCW Identifying information about the victimand
child shall not be included in the order. The defendant shall receive
a credit against any obligation owing under the adm nistrative or

superior court order for support of the victinis child. For the
purposes of this subsection, the offender shall remain under the
court’s jurisdiction until the defendant has satisfied support

obligations under the superior court or admnistrative order but not
longer than a maxinmum term of twenty-five years following the
offender’s release from total confinenent or twenty-five years
subsequent to the entry of the judgnent and sentence, whichever period
is longer. The court may not reduce the total anmpunt of restitution
ordered because the offender may lack the ability to pay the total
anmount. The departnent shall supervise the offender’s conpliance with
the restitution ordered under this subsection.

(4) Regardless of the provisions of subsections (1) ((and)), (2).
and (3) of this section, the court shall order restitution in all cases
where the victimis entitled to benefits under the crine victins’
conpensation act, chapter 7.68 RCW If the court does not order
restitution and the victim of the crine has been determned to be
entitled to benefits under the crime victins’ conpensation act, the
departnent of labor and industries, as admnistrator of the crine
victinms’ conpensation program may petition the court within one year
of entry of the judgnent and sentence for entry of a restitution order.
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Upon recei pt of a petition fromthe departnment of |abor and i ndustries,
the court shall hold a restitution hearing and shall enter a
restitution order.

((4))) (5) In addition to any sentence that may be inposed, a
def endant who has been found guilty of an offense involving fraud or
ot her deceptive practice or an organi zati on whi ch has been found guilty
of any such offense may be ordered by the sentencing court to give
notice of the conviction to the class of persons or to the sector of
the public affected by the conviction or financially interested in the
subject matter of the offense by mail, by advertising in designated
areas or through designated nedia, or by other appropriate neans.

((65))) (6) This section does not |imt civil renedi es or defenses
available to the victim survivors of the victim or defendant
including support enforcenent renedies for support ordered under

subsection (3) of this section for a child born as a result of a rape

of a child victim The court shall identify in the judgnent and

sentence the victimor victins entitled to restitution and what anount
is due each victim The state or victimmay enforce the court-ordered
restitution in the same nmanner as a judgnent in a civil action.
Restitution collected through civil enforcenent nust be paid through
the registry of the court and nust be distributed proportionately
according to each victinms | oss when there is nore than one victim

((66))) (7). This section shall apply to offenses conmtted after
July 1, 1985.

Sec. 3. RCW9.94A 145 and 1995 ¢ 231 s 3 are each anended to read
as follows:

(1) Whenever a person is convicted of a felony, the court may order
the paynent of a legal financial obligation as part of the sentence.
The court must on either the judgnment and sentence or on a subsequent
order to pay, designate the total anmount of a |l|egal financial
obligation and segregate this anpbunt anong the separate assessnents
made for restitution, costs, fines, and other assessnents required by
I aw. On the sanme order, the court is also to set a sum that the
offender is required to pay on a nonthly basis towards satisfying the
| egal financial obligation. If the court fails to set the offender
mont hl y paynent anount, the departnent shall set the anount. Upon
receipt of an offender’s nonthly paynent, after restitution is
satisfied, the county clerk shall distribute the paynment proportionally

SHB 1383. SL p. 6
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anong all other fines, costs, and assessnents i nposed, unl ess ot herw se
ordered by the court.

(2) If the court determnes that the offender, at the tine of
sentencing, has the neans to pay for the cost of incarceration, the
court may require the offender to pay for the cost of incarceration at
a rate of fifty dollars per day of incarceration. Paynent of ot her
court-ordered financial obligations, including all 1legal financial
obligations and costs of supervision shall take precedence over the
paynment of the cost of incarceration ordered by the court. All funds
recovered fromoffenders for the cost of incarceration in the county
jail shall be remtted to the county and the costs of incarceration in
a prison shall be remtted to the departnent of corrections.

(3) The court may add to the judgnent and sentence or subsequent
order to pay a statement that a notice of payroll deduction is to be
i medi ately issued. |If the court chooses not to order the inmedi ate
i ssuance of a notice of payroll deduction at sentencing, the court
shall add to the judgnent and sentence or subsequent order to pay a
statenent that a notice of payroll deduction nay be issued or other
i ncome-w t hhol di ng action may be taken, without further notice to the
of fender if a nonthly court-ordered | egal financial obligation paynent
is not paid when due, and an anmount equal to or greater than the anount
payabl e for one nonth is owed.

If a judgnent and sentence or subsequent order to pay does not
i nclude the statenent that a notice of payroll deduction may be issued
or other income-wthholding action may be taken if a nonthly |ega
financial obligation paynent is past due, the departnent may serve a
notice on the offender stating such requirenents and authorizations.
Service shall be by personal service or any formof mail requiring a
return receipt.

(4) Al legal financial obligations that are ordered as a result of
a conviction for a felony, may al so be enforced in the sane manner as
a judgnment in a civil action by the party or entity to whomthe | egal
financial obligation is owed. Restitution collected through civi
enf orcenment must be paid through the registry of the court and nust be
di stributed proportionately according to each victinis | oss when there

is nore than one victim The judgnent and sentence shall identify the
party or entity to whomrestitution is owed so that the state, party,
or entity may enforce the judgnent. ((Fhese)) If restitution is

ordered pursuant to RCW 9.94A.140(3) or 9.94A 142(3) to a victim of

p. 7 SHB 1383. SL
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rape of a child and the victimis child born from the rape, the
Washi ngton state child support registry shall be identified as the
party to whom paynents nmust be nade. Restitution obligations arising
fromthe rape of a child in the first, second, or third degree that
result in the pregnancy of the victim may be enforced for the tine
peri ods provided under RCW 9. 94A. 140(3) and 9.94A.142(3). Al other
| egal financial obligations my be enforced at any tinme during the ten-
year period following the offender’s rel ease fromtotal confinenent or
within ten years of entry of the judgnent and sentence, whichever
period is longer. |ndependent of the departnment, the party or entity
to whomthe | egal financial obligationis owed shall have the authority
to utilize any other renedies available to the party or entity to
collect the legal financial obligation.

(5) In order to assist the court in setting a nonthly sumthat the
of fender nust pay during the period of supervision, the offender is
required to report to the departnent for purposes of preparing a
recommendation to the court. Wen reporting, the offender is required,
under oath, to truthfully and honestly respond to all questions
concerning present, past, and future earning capabilities and the
| ocation and nature of all property or financial assets. The offender
is further required to bring any and all docunents as requested by the
depart nent.

(6) After conpleting the investigation, the departnment shall nake
a report to the court on the amount of the nonthly paynent that the
of fender shoul d be required to make towards a satisfied | egal financi al
obl i gati on.

(7) During the period of supervision, the departnent may nake a
recommendation to the court that the offender’s nonthly paynent
schedule be nodified so as to reflect a change in financial
circunstances. |f the departnent sets the nonthly paynent anount, the
departnment may nodify the nonthly paynent anmount w thout the matter
being returned to the court. Also, during the period of supervision,
the of fender may be required at the request of the departnent to report
to the departnent for the purposes of review ng the appropri ateness of
the collection schedule for the legal financial obligation. Duri ng
this reporting, the offender is required under oath to truthfully and
honestly respond to all questions concerning earning capabilities and
the | ocation and nature of all property or financial assets. Also, the

SHB 1383. SL p. 8
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of fender is required to bring any and all docunents as requested by the
departnent in order to prepare the collection schedul e.

(8) After the judgnent and sentence or paynent order is entered,
the departnment shall for any period of supervision be authorized to
collect the legal financial obligation fromthe offender. Any anount
col |l ected by the departnent shall be remtted daily to the county clerk
for the purposes of disbursenents. The departnment is authorized to
accept credit cards as paynent for a legal financial obligation, and
any costs incurred related to accepting credit card paynents shall be
the responsibility of the offender.

(9) The departnent or any obligee of the | egal financial obligation
may seek a mandatory wage assignnment for the purposes of obtaining
satisfaction for the legal financial obligation pursuant to RCW
9. 94A. 2001.

(10) The requirenent that the offender pay a nonthly sumtowards a
| egal financial obligation constitutes a condition or requirenment of a
sentence and the offender is subject to the penalties as provided in
RCW 9. 94A. 200 for nonconpl i ance.

(11) The county clerk shall provide the departnent wth
i ndi vidualized nonthly billings for each offender wth an unsatisfied
| egal financial obligation and shall provide the departnent with notice
of paynments by such offenders no |l ess frequently than weekly.

Sec. 4. RCW9.94A 390 and 1996 ¢ 248 s 2 and 1996 c 121 s 1 are
each reenacted and anmended to read as foll ows:

| f the sentencing court finds that an exceptional sentence outside
the standard range should be inposed in accordance wth RCW
9. 94A.120(2), the sentence is subject toreviewonly as provided for in
RCW 9. 94A. 210(4).

The following are illustrative factors which the court may consi der
in the exercise of its discretion to inpose an exceptional sentence.
The followng are illustrative only and are not intended to be

excl usi ve reasons for exceptional sentences.

(1) Mtigating G rcunstances

(a) To a significant degree, the victimwas an initiator, wlling
participant, aggressor, or provoker of the incident.

(b) Before detection, the defendant conpensated, or nmade a good
faith effort to conpensate, the victimof the crimnal conduct for any
damage or injury sustai ned.

p. 9 SHB 1383. SL
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(c) The defendant commtted the crinme under duress, coercion,
threat, or conmpulsion insufficient to constitute a conpl ete defense but
whi ch significantly affected his or her conduct.

(d) The defendant, with no apparent predisposition to do so, was
i nduced by others to participate in the crine.

(e) The defendant’s capacity to appreciate the wongful ness of his
or her conduct or to conformhis or her conduct to the requirenments of
the aw, was significantly inpaired (voluntary use of drugs or al cohol
i s excluded).

(f) The of fense was principally acconplished by anot her person and
t he defendant manifested extreme caution or sincere concern for the
safety or well-being of the victim

(g) The operation of the nultiple offense policy of RCW9.94A 400
results in a presunptive sentence that is clearly excessive in |ight of
t he purpose of this chapter, as expressed in RCW 9. 94A 010.

(h) The defendant or the defendant’s children suffered a conti nuing
pattern of physical or sexual abuse by the victimof the offense and
the offense is a response to that abuse.

(2) Aggravating G rcunstances

(a) The defendant’s conduct during the conm ssion of the current
of fense mani fested deliberate cruelty to the victim

(b) The defendant knew or shoul d have known that the victimof the
current offense was particularly vul nerabl e or incapable of resistance
due to extrene youth, advanced age, disability, or ill health.

(c) The current offense was a violent offense, and the defendant
knew that the victimof the current offense was pregnant.

(d) The current offense was a major econom c of fense or series of
of fenses, so identified by a consideration of any of the follow ng
factors:

(1) The current offense involved nmultiple victins or multiple
incidents per victim

(1i) The current offense invol ved attenpted or actual nonetary | oss
substantially greater than typical for the offense;

(ii1) The current offense involved a high degree of sophistication
or planning or occurred over a lengthy period of tinme; or

(1v) The defendant used his or her position of trust, confidence,
or fiduciary responsibility tofacilitate the comm ssion of the current
of f ense.

SHB 1383. SL p. 10
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(e) The current offense was a mmjor violation of the Uniform
Controll ed Substances Act, chapter 69.50 RCW (VUCSA), related to
trafficking in controlled substances, which was nore onerous than the
typical offense of its statutory definition: The presence of ANY of
the followng may identify a current offense as a maj or VUCSA:

(1) The <current offense involved at |east three separate
transactions in which controll ed substances were sold, transferred, or
possessed with intent to do so;

(1i) The current offense involved an attenpted or actual sale or
transfer of controlled substances in quantities substantially |arger
than for personal use;

(ti1) The current offense involved the manufacture of controlled
subst ances for use by other parties;

(1v) The circunstances of the current offense reveal the offender
to have occupied a high position in the drug distribution hierarchy;

(v) The current offense invol ved a hi gh degree of sophistication or
pl anni ng or occurred over a lengthy period of tine or involved a broad
geogr aphi c area of di sbursenent; or

(vi) The offender used his or her position or status to facilitate
the comm ssion of the current offense, including positions of trust,
confidence or fiduciary responsibility (e.g., pharmacist, physician, or
ot her nedi cal professional).

(f) The current offense included a finding of sexual notivation
pursuant to RCW 9. 94A.127.

(g) The offense was part of an ongoing pattern of sexual abuse of
the sane victi munder the age of eighteen years manifested by nmultiple
i ncidents over a prolonged period of tinmne.

(h) The current offense involved donestic violence, as defined in
RCW 10. 99. 020 and one or nore of the follow ng was present:

(i) The offense was part of an ongoing pattern of psychol ogi cal
physical, or sexual abuse of the victim manifested by nmultiple
i nci dents over a prolonged period of tineg;

(11) The offense occurred within sight or sound of the victinms or
the offender’s mnor children under the age of eighteen years; or

(ti1) The offender’s conduct during the conm ssion of the current
of fense mani fested deliberate cruelty or intimdation of the victim

(1) The operation of the nmultiple offense policy of RCW9.94A 400
results in a presunptive sentence that is clearly too lenient in |ight
of the purpose of this chapter, as expressed in RCW 9. 94A 010.

p. 11 SHB 1383. SL
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(Jj) The defendant’s prior unscored m sdeneanor or prior unscored
foreign crimnal history results in a presunptive sentence that is
clearly too lenient in light of the purpose of this chapter as
expressed in RCW 9. 94A 010.

(k) The offense resulted in the pregnancy of a child victim of

rape.

Passed the House March 7, 1997.

Passed the Senate April 8, 1997.

Approved by the Governor April 16, 1997.

Filed in OOfice of Secretary of State April 16, 1997.
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